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Tal | ahassee, Florida, on Novenber 28, 2006.

APPEARANCES

For Petitioner: Louis L. Hanby, II1l, Esquire
Eri c Severson, Esquire
Al'l ey, Maass, Rogers & Lindsay, P.A
340 Royal Poinciana Way, Suite 321
Pal m Beach, Florida 33480-0431

For Respondent Eneral d Packi ng Conpany, Inc.:
Franklin T. \Wal den, Esquire
Law O fices of Franklin T. Wl den
1936 Lee Road, Suite 100
Wnter Park, Florida 32789

For Respondent O d Republic Surety Conpany:

No appear ance



STATEMENT OF THE | SSUE

Whet her Respondent, a citrus deal er, owes Petitioner,
a citrus producer/grower, conpensation for breach of a
contract to buy, pick, haul, and sell fruit from
Petitioner’s grove. |If so, what is the reasonabl e anount
of conpensati on

PRELI M NARY STATEMENT

Leonard Mecca, the owner of a Murcott tangerine grove,
one of the Leonard Vito Mecca Farns groves (Petitioner or
Mecca) contracted with Eneral d Packi ng Conpany, |nc.
(Respondent or Enerald) to buy, pick, haul, and sell fruit.
The contract provided for the fruit “. . . to be noved from
trees by April 10, 2006.” The fruit, 500 boxes of it, was
not picked until April 19, 2006, then failed inspection.
Enerald term nated the contract by witten notice on
April 20, 2006, based on the condition of the fruit.

Mecca then contracted with anot her conpany that picked
2,106 boxes of fruit, of which 69 percent passed inspection
and was sold as fresh fruit. The remai nder was sold for
juice for approximately half the value of the fresh fruit

Mecca filed a G ower Conplaint Formwith the Ofice of
Citrus License and Bond, Florida Departnment of Agriculture,
on May 23, 2006, and an anmended conplaint on July 25, 2006,

seeki ng conpensation for the remaining fruit that was not



picked. In a letter dated Septenber 22, 2006, Enerald
denied ow ng the debt. On Cctober 2, 2006, the Depart nment
of Agriculture, Ofice of Ctrus License and Bond, referred
the matter to the Division of Adm nistrative Hearings
(DQOAH) to assign an administrative |aw judge to conduct a
hearing pursuant to Section 120.57, Florida Statutes
(2006), as provided by Chapter 601.66, Florida Statutes
(2006) .

At the formal hearing, Petitioner presented the
testimony of Leonard Mecca, Donald Omens, and Bill Turner.
Petitioner’s Exhibits Al C, F, and G were received in
evi dence.

Respondent presented the testinony of Keith Emmett and
Stuart Arost. Respondent’s Exhibit A was received in
evi dence.

The transcript of the hearing was filed on
Novenber 28, 2006. Petitioner’s and Respondent Enerald’s
Cl osi ng Argunents and Proposed Recormended Orders were
filed on January 8, 2007.

FI NDI NGS OF FACT

1. Mecca includes a thirty-six acre Mircott tangerine
grove in Lakeworth, Florida, purchased by Leonard Mecca in
2003. Murcott tangerines are primarily sold as fresh

fruit.



2. Through its owner, M. Mecca, Petitioner entered
into a contract, on January 3, 2006, Enerald to pick fruit
fromthe grove by April 10, 2006.

3. Od Republic Surety Conpany is surety on the
contract performance bond for $59, 000. 00, the maximum
amount of conpensation that can be recovered, if any.

4. On behalf of Enerald, Keith Emrett, a fruit buyer
with 25 years of experience, personally visited the Mecca
grove and, on January 3, 2006, estimted the nunber of
boxes of fruit at 5,000 boxes and sales price at $14.00 a
box. M. Emmett’'s estimate was the basis for the terns of
the contract that was accepted by M. Mecca

5. M. Mecca also testified that he contracted with
anot her organi zation, River Ctrus, to be the caretaker of
the grove. M. Mecca' s contract wwth Eneral d included the
statenent that “[g]rower agrees to keep said fruit clean
and to protect said fruit against fire, and to dust, spray
and fertilize the sane in such a manner that will not cause
injury to said fruit or groves.” Enerald was, under the
ternms of the contract, required to pay for al
“merchantabl e” fruit at picking tine.

6. At sonetinme in February or March, M. Mecca (not
his caretaker) discovered that the irrigation systemat the

grove was not working. M. Mecca testified that he had the



systemrepaired within two days. Woed control at the grove
was to be done by the use of herbicides and now ng.

M. Mecca testified that he had a conversation about the
condition of the grove with M. Emett, but only about
wat er .

7. M. Emrett visited the Mecca grove in |ate
February or early March to see if the fruit was ready to
pick to fill pending orders. He described the condition of
the grove as having a “hard wilt,” nmeaning |eaves curl ed,
with soft, spongy green fruit. The weeds indicated to him
an absence of nmow ng and herbi ci des.

8. M. Emmett returned to the grove in April and
described the fruit as still soft to the touch with a green
cast. He also testified that he notified M. Mecca, in
conversations through the nonth of March, that the grove
needed watering and that the fruit was soft and needed nore
tinme.

9. M. Mecca testified that he contacted M. Emmett
several tinmes in March and April to find out when the fruit
woul d be picked because he believed it was getting
overripe. M. Mecca testified that M. Emett was waiting
to pick the fruit late in the season when nmarket prices

rose enough to justify the $14.00 a box contract price.



10. M. Mecca also testified regardi ng when he
deci ded to stop negotiating with Enerald and to use anot her
packi ng house, as foll ows:
It had to be the day that Keith

Emett had his man, Bill Turner, cal

me to tell ne that he was not going to

be able to use the fruit unless I

wanted -- to wait another two weeks.

So -- which would have been around the
20th of April.

Q So that would have been the -- on
or about the time that the -- you were
informed that the fruit couldn't be
used as fresh fruit; is that correct?
By Eneral d?
A | was infornmed -- | was infornmed
by Enerald that they didn't want to
pick any nore fruit unless | wanted to
wait two nore weeks and try again,
whi ch was the story | heard every two
weeks.
11. Bill Turner, who was in charge of harvesting the
fruit for Ri dge Harvesting, previously had visited and
i nspected the Mecca grove in February, after Enerald
received a report that the well was broken. He testified
that he found wilted trees and I ots of weeds. By the tine
he tal ked to M. Mecca about the condition of the grove, he
recalled that the well had already been fixed.
12. One load of 500 boxes of Mecca fruit was picked
by Ri dge Harvesting for Enerald on April 19, 2006, but

failed to pass state inspection.



13. Enerald, nevertheless, paid Mecca $14. 00 a box
for the 500 boxes, or $7,000.00, and on April 20, 2006,
sent a letter to Mecca releasing the fruit back to Mecca
and, in effect, termnating the January contract based on
the poor condition of the fruit. The letter specified that
the fruit was “. . . spongy, soft and indented fromthe
wei ght of the fruit in the box.”

14. M. Emmett testified that he suggested that
M. Mecca agree to sell the fruit at |ower prices for
juice, rather than as fresh fruit. He testified that
M. Mecca declined the offer and notified M. Emmett that
he was going to use a different packing house.

15. Donald Onens, a field buyer for RRo Ctrus (R 0)
had driven by the Mecca grove sone tine in April, and
noticed that the fruit had not been picked. He was
famliar with the grove, having picked it in prior years
before it changed ownership.

16. M. Ownens searched out the new grower and call ed
M. Mecca about picking the fruit, but was told that the
fruit was under contract w th anot her picker.

17. On or about April 20, 2006, after Eneralds
representative notified himthat they were not going to use
the fruit, M. Mecca called Donald Omens back, mnmet him at

the grove and entered into a verbal contract for Roto



pick the fruit in what M. Mecca and M. Osens described as
a “sal vage operation.”

18. Wen Donal d Omens saw the grove, on or about
April 20, 2006, he testified that the grass was hi gh, the
fruit was small but, he believed, within the criteria that
you can pack as fresh fruit and otherw se nerchantable. He
testified that he told M. Mecca that, before he did
anyt hing, the grass had to be nowed.

19. M. Onen’ s conpany picked a total of 2,106 boxes
of tangerines on April 24, April 25, May 1, and May 4,
2006, based on the dates on the trip tickets. O those,
according to Donald Onvens and his settl enent statenents,

69 percent passed inspection and were packed to sell as
fresh fruit, but 31 percent were so-called “elimnations”
and had to be taken to a canning processing plant to be

j ui ced.

20. M. Onens testified that his conmpany, Rio,
st opped picking fruit because the canni ng processing pl ant
stopped taking Murcotts. |If Rio had continued, then he
estimated that from 25 to 30 percent of the fruit would
have ended up in cow pastures at a significant financial
| oss, considering the expense of picking, |oading, hauling,

separating, and hauling fruit by grade to a cow pasture.



21. Rio paid Mecca approximately $12,000 for the
fruit it picked and sol d.

22. The remaining fruit in the grove fell to the
gr ound.

23. In 2004, Enerald picked 9,000 boxes of fruit from
t he Mecca grove.

24. Donald Omnens, whose R o conpany picked 2,106
boxes froma part of one of the three divisions of the
grove, estimates that each of the three sections could have
provi ded about 3,000 boxes each, or an approximate total of
9, 000 boxes of fruit fromthe Mecca grove, of which
approximately 6,000 remai ned after Ri o stopped picking the
fruit.

25. I n 2005, Mecca produced only 600 boxes of fruit
due to hurricane damage and al so because Murcott tangerines
produce in | arge volumes every other year

26. In the Mecca contract with Enerald in 2006,

M. Emett estimated the nunber of boxes at 5,000

nmer chant abl e boxes for the 2006 grow ng season. Although
Ener al d pi cked 9, 000 boxes in 2004, it is reasonable to
believe that the yield would be |ower after sonme trees were
damaged during the hurricanes of 2005. The estimte and

agreenment nade prior to this contractual dispute, 5,000



boxes, is accepted as the npbst reasonable estimte for the
2006 grow ng season

27. Stuart Arost, the owner of Enmerald, testified
that he had contracts to sell elimnation Mircott
tangerines through April and into the first part of May to
canning plants in Umatilla and Haines City. One of those
plants, he testified, is cooperative-owed and wll take
Murcotts as long as the owners are still harvesting the
fruit, even into June. Enerald, nore |likely than not,
could have sold the fruit for juice for $10.00 a box with
net proceeds to Mecca of $8.00 a box if allowed to further
revise the contract or mtigate damges.

28. M. Arost testified that further damages coul d
have been mitigated if Don Omens and Ri o had continued to
pick fruit and used the avail abl e processors for the
elimnation, but there is no evidence that M. Owens was
aware of the alternative.

29. The evidence, based on the testinony of all of
the witnesses who entered the grove, supports a concl usion
that sone of the fruit in the grove was damaged due to | ack
of proper care, and that, nore likely than not, resulted in
the initial failure to pass inspection and the subsequent

rate of elimnations.
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30. Although 500 boxes taken by Enerald fail ed USDA
i nspection, the fact that 2,106 boxes subsequently passed
i nspection indicates that Enerald correctly advised
M. Mecca to wait another two weeks until about the tine
that Rio harvested the fruit rather than insisting that
Eneral d resune harvesting before the fruit was firm

31. Wile M. Mecca had agreed to the two-week
extensions in the past, his refusal to agree on or about
April 20, 2006, resulted in Enerald’ s term nation of the
contract and his decision to use a different packing house.

CONCLUSI ONS OF LAW

32. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter over the
parties and subject matter in this proceeding pursuant to
Sections 120.569 and 120.57(1), Florida Statutes (2006).

33. Chapter 601, Florida Statutes (2006), is known as
“The Florida Ctrus Code of 1949.” See § 601.01, Fla.
Stat. (2006). “Citrus fruit” is defined in Section
601.03(7), Florida Statutes (2006), as

all varieties and regul ated hybrids of
citrus fruit and al so neans processed
citrus products containing 20 percent
or nmore citrus fruit or citrus fruit
juice, but, for the purposes of this
chapter, shall not nean |ines, |enons,

mar mal ade, jellies, preserves, candies,
or citrus hybrids for which no specific

11



st andards have been established by the
Departnent of Citrus.

34. The term*“citrus fruit dealer” is defined in

Section 601.03(8), Florida Statutes (2006), to nean:
Any consi gnor, conmmi ssion merchant,
consi gnnment shi pper, cash buyer,
br oker, associ ation, cooperative
associ ation, express or gift fruit
shi pper, or person who in any manner
makes or attenpts to nmake noney or
other thing of value on citrus fruit in
any manner what soever, other than of
growi ng or producing citrus fruit, but
the termshall not include retai
est abl i shnments whose sal es are direct
to consuners and not for resale or
persons or firnms trading solely in

citrus futures contracts on a regul ated
commodi ty exchange.

Enmerald is a citrus fruit dealer under this definition.

35. Citrus fruit dealers are required to be |icensed
by the Departnent in order to transact business in Florida.
See § 601.55(1), Fla. Stat. (2006). As a condition of
obtaining a license, such dealers are required to provide a
cash bond or a certificate of deposit or a surety bond in
an anount to be determ ned by the Departnent “for the use
and benefit of every producer and of every citrus fruit
dealer with whom the deal er deals in the purchase,
handl i ng, sale, and accounting of purchases and sal es of

citrus fruit.” § 601.61(3), Fla. Stat. (2006).

12



36. The term “producer” is also defined in Section
601.03(29), Florida Statutes (2006), to nean “any person
growi ng or producing citrus in this state for market.”

37. Mecca bore the burden of proving the allegations
in the Conpl aint agai nst Enerald by a preponderance of the

evidence. See Florida Dept. of Transp. v. J.WC Co.

I nc., 396 So. 2d 778, 788 (Fla. 1st DCA 1981); Florida

Dept. of Health and Rehabilitative Services v. Career

Servi ce Commi ssion, 289 So. 2d 412, 415 (Fla. 4th DCA

1974); § 120.57(1)(j), Fla. Stat. (2006). Specifically,
Mecca had to establish the existence of its contract with
Eneral d, a breach by Enerald, and the adequacy of its
subsequent mtigation efforts. Enmerald had the burden of
establishing its rightful rejection of the fruit and
adequate notice to Mecca.

38. Under the terns of the contract, Mecca, as the
producer, had a duty to care for the fruit so that it would
be nmerchantabl e at picking tine. The evidence indicates
Mecca failed to neet the requirenments of contract
concerning care of the fruit and the grove.

39. Mecca denonstrated that Enerald failed to neet
the contract picking date, but at regular, two week
intervals, Mecca waived the tinme for Enerald to perform

See Shinn Goves v. H & R Packing And Sales and A d

13



Republic Surety Conpany, DOAH Case No. 05-3540 (12/13/05),

di sm ssed after settlenment in Final Oder (05/03/06).
40. Section 672.606, Florida Statutes (2006),
descri bes what constitutes acceptance of goods as foll ows:

(1) Acceptance of goods occurs when
t he buyer:

(a) After a reasonable opportunity
to inspect the goods signifies to the
seller that the goods are conform ng or
that the buyer will take or retain them
in spite of their nonconformty; or

(b) Fails to make an effective
rejection (s. 672.602(1), but such
accept ance does not occur until the
buyer has had a reasonabl e opportunity
to i nspect them or

(c) Does any act inconsistent with
the seller’s ownership; but if such act
is wongful as against the seller it is
an acceptance only if ratified by her
or him (Enphasis added.)

41. An effective or rightful rejection is also
described in the Statutes:

[ Section] 672.602 Manner and effect of
rightful rejection.--

(1) Rejection of goods nust be
within a reasonable tine after their

delivery or tender. It is ineffective
unl ess the buyer seasonably notifies
the seller.

42. As distinguished fromthe packing house in Shinn,
after hauling one |oad of the tangerines that failed
i nspection on April 19, 2006, Enerald properly, pronptly,

and effectively notified Mecca of their rejection on

14



April 20, 2006, as required by Sections 672.606(1)(b) and
672.602(1), Florida Statutes (2006).

RECOMVENDATI ON

Based on the foregoing Findings of Fact and
Conclusions of Law it is RECOMVENDED that a final order be
entered denyi ng any recovery by Petitioner Mecca Farns from
Respondent s Eneral d Packi ng Conpany, Inc. and O d Republic
Surety Conpany, as Surety.

DONE AND ENTERED this 23rd day of January, 2007, in

Tal | ahassee, Leon County, Florida.

o D0 S

ELEANOR M HUNTER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 23rd day of January, 2007.

COPI ES FURNI SHED,

Chri stopher E. G een

Departnent of Agriculture and
Consumer Services

Ofice of Citrus License and Bond

Mayo Buil di ng, M 38

Tal | ahassee, Florida 32399-0800

15



Franklin T. Walden, Esquire
Law O fices of Franklin T. Wl den
1936 Lee Road, Suite 100

Wnter Park, Florida 32789

Eric Severson, Esquire

Al | ey, Mass, Rogers & Lindsay, P.A
340 Royal Poi nciana Way, Suite 321
Pal m Beach, Florida 33480-0431

O d Republic Surety Conpany
Post O fice Box 1635
M | waukee, W sconsin 53201

Ri chard D. Tritschler, General Counse

Department of Agriculture and
Consumer Services

407 South Cal houn Street, Suite 520

Tal | ahassee, Florida 32399-0800

Honor abl e Charles H. Bronson

Comm ssi oner of Agriculture

Department of Agriculture and
Consuner Servi ces

The Capitol, Plaza Level 10

Tal | ahassee, Florida 32399-0810

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions
within 15 days fromthe date of this Recommended Order
Any exceptions to this Recommended Order should be filed
with the agency that will issue the Final Oder in this
case.

16



